E-MAIL TO:

DAVID PETERSEN
PRIVILEGED AND CONFIDENTIAL 

SETTLEMENT COMMUNICATION

June 15, 2009

Re:
Century Drive Mobile Home Park, LLC
Mr. Petersen:

My law firm represents Century Drive Mobile Home Park, LLC (“Century Drive”) for the purpose of addressing any differences that it may have with Kevin Padrick, acting in his capacity as Liquidating Trustee for Debtor Summit Accommodators, LLC (“Debtor”).  The purpose of this e‑mail is to address the disposition of the Debtor’s interests in Century Drive.

A. Background of Century Drive.
Century Drive is an Oregon limited liability company.  The members of Century Drive, and their respective ownership interests in Century Drive, are as follows:

Mark Neuman


35.40%

Brian Stevens


35.40%

Neuman Family LLC

  9.20%

Stephanie Studebaker

10.00%

Tim Larkin


10.00%
Ms. Studebaker and Jim Hull are the duly-appointed and acting Managers of Century Drive, in accordance with the provisions of that Operating Agreement of Century Drive Mobile Home Park, LLC (“Operating Agreement”).  Ms. Studebaker was appointed as a Manager of Century Drive pursuant to the Operating Agreement.  Transmitted for your review is that Resignation, dated January 1, 2009, by which Mr. Neuman resigned as the other Manager of Century Drive and an Action by Written Consent and Resolutions of Century Drive by which Mr. Hull was elected as the other Manager of Century Drive.  

In or about October 2005, Century Drive purchased from Larry J. Romaine and Judy A. Romaine, as trustees of the Larry J. and Judy A. Romaine Revocable Trust udt 10/2/97 (“Romaine Trust”), that real property improved with a mobile home park commonly known as “Century Drive Mobile Home Park” (“Property”).  The purchase price for the Property was $3,500,000, with the Romaine Trust carrying back a promissory note in the original principal amount of $3,123,500 (“Note”) secured by a first-priority deed of trust encumbering the Property (“Deed of Trust”).  I am advised that Century Drive now owes, on account of the Note, the amount of approximately $3,064,000, and that the debt service with respect thereto is approximately $19,410.41 per month (approximately $232,924.92 per year).  

On or about July 31, 2008, Century Drive and Mr. Hull entered into that Tenancy-in-Common Agreement (“TIC Agreement”), pursuant to which Century Drive and Mr. Hull became co‑owners of the Property, in accordance with the terms and conditions of the TIC Agreement.  In exchange for a payment by Mr. Hull in the amount of $900,000, Mr. Hull obtained, pursuant to the TIC Agreement, a 20.17% undivided ownership interest in the Property.
  Pursuant to Section 2.2 of the TIC Agreement, Century Drive agreed that Mr. Hull’s interest in the Property would be free and clear of the obligations owed under the Note and the Deed of Trust encumbering the Property, and that Century Drive, and its respective members, would hold Mr. Hull harmless from any costs or expenses of any kind or nature relating to the Note and the Deed of Trust, and that Mr. Hull’s proportionate share of the income and expense generated by the Property, and any distributions made to Mr. Hull with respect to the Property, would not be reduced by any payments due and owing on account of the Note and the Deed of Trust.  A copy of the TIC Agreement is transmitted for your review.

As a result of the TIC Agreement, Century Drive owns 79.83% of the Property and Mr. Hull owns 20.17% of the Property.  Taking into account the Century Drive members’ interests in Century Drive, the ownership interests in the Property effectively are as follows:


Jim Hull


20.17%


Mark Neuman


28.26%


Brian Stevens


28.26%


Neuman Family LLC

  7.34%


Stephanie Studebaker

  7.98%


Tim Larkin


  7.98%

B. Cash Flow Difficulties/Capital Call.
Century Drive has experienced, and is now experiencing, cash flow difficulties.  The operating expenses of the Property and the debt service associated with the Property together are significantly greater than the income generated by the Property.  

On December 28, 2008, pursuant to the provisions of Section 3.3 of the Operating Agreement, Ms. Studebaker, as a Manager of Century Drive, sent to each of the members of Century Drive a capital call so that Century Drive could obtain cash sufficient to pay its accruing obligations, including its debt service obligations.  Pursuant to such capital call, Ms. Studebaker projected that Century Drive would need to obtain from the members of Century Drive capital contributions for 2009 in the aggregate amount of $86,414.03, allocated as follows:

Stephanie Studebaker

10% ($8,641.40)

Tim Larkin


10% ($8,641.40)
Mark Neuman


40% ($34,565.61)

Brian Stevens


40% ($34,565.61)

A copy of Ms. Studebaker’s December 28, 2008 e‑mail making such capital call is transmitted herewith for your review. 
  

It is my understanding that an initial capital contribution in the aggregate amount of $8,473.90 was made by the members of Century Drive, but that Messrs. Neuman, Larkin and Stevens (collectively, “Summit Members”) thereafter did not make the required capital contributions.  
Pursuant to Section 9.1 of the Operating Agreement, a failure by any member of Century Drive to make a required capital contribution pursuant to Section 3.3 constitutes a “cessation event.”  Pursuant to Section 9.3 of the Operating Agreement, upon the occurrence of a cessation event as to a member, the member is thereafter treated as a mere creditor of Century Drive (Section 9.3.1) and the member’s membership rights lapse (Section 9.3.2(a)).  Moreover, pursuant to Sections 9.3, 9.4 and 9.5 of the Operating Agreement, the remaining members of Century Drive may elect to purchase the units owned by the affected members on the terms set forth in Section 9.5 of the Operating Agreement, at 80% of the value of such units, in accordance with the valuation procedures established by Section 9.4 of the Operating Agreement.

C. Summit Members’ Interests in Century Drive Are Valueless.
The Summit Members’ interests in Century Drive appear to be of no value to the Debtor’s estate.  In this regard, please consider the following
:

1. Property Generates Insufficient Cash Flow.  As set forth hereinabove, the Property does not generate cash flow sufficient to pay the accruing obligations of the Property.  To address the cash shortages on an interim basis, Mr. Hull and Ms. Studebaker have agreed to the following:  Mr. Hull is deferring payment of the share of the income generated by the Property to which he is entitled pursuant to the TIC Agreement; Mr. Hull is deferring payment of the fees in which he is entitled for performing onsite property management and for performing most of the repairs and maintenance to the Property; and Ms. Studebaker is deferring payment of the fees to which she is entitled for bookkeeping services and office management services.  While Mr. Hull and Ms. Studebaker now are providing such accommodations to Century Drive, they are not prepared to do so indefinitely.  Furthermore, Ms. Studebaker believes that, within the next several years, substantial capital improvements will need to be made to the Property, such as the need to make extensive upgrades to, or to replace, the sewer system for the Property.  The only means for Century Drive to pay its accruing debt service and other accruing obligations associated with the Property, and thereby preserve the Property, is for the members of Century Drive to contribute cash from their own personal resources.  However, the Summit Members have shown no inclination to make the required capital contributions to Century Drive.  Without such capital contributions, the Property is not viable.  

2. The Property Has No Equity.  The Property has no current value, and it is likely that, for the foreseeable future, the Property will have no value for the Debtor’s estate.

a. No Current Value.  Ms. Studebaker has advised me that, since about February 4, 2009, Century Drive has listed the Property with Brian Fratzke of Fratzke Commercial Real Estate, a prominent real estate brokerage firm located in Bend, Oregon.  Century Drive has received about six offers for the Property, ranging from about $1,000,000 to $2,650,000.  These sale figures are not even sufficient to pay the secured debt owed to the Romaine Trust with respect to the Property.  A sale price of $2,650,000 ‑‑ the highest of the sale offers ‑‑ would be disbursed as follows:  

Sale Price
    $2,650,000 

Commission (6%)
  ($159,000)

Net Sale Price
$2,491,000 

Mr. Hull’s Share
(20.17%)
($534,505)

Century Drive’s Share 
(79.83%)
$1,988,565 

Less Debt Owed to

the Romaine Trust

($3,064,000)

Shortfall to Be Paid

by Century Drive

$1,075,435 

Clearly, then, even at the highest of the sale offers, the Property has no current value.

b. No Value for Foreseeable Future for the Debtor’s Estate.  If the real estate market improves dramatically over the coming years, it is possible that the Property could be sold for an amount sufficient to pay the debts associated with the Property.  Ms. Studebaker believes that, if the Property is retained for at least about five years, the value of the Property may appreciate to as much as $2.5 million to $4.6 million.
  However, even with such a substantial increase in value of the Property, it appears that the Debtor’s estate would have little or no meaningful interest in the proceeds from a sale of Property.  Using the higher range of valuations would yield distributions as follows:

Sale Price
$4,600,000 

Commission (6%)
  ($276,000)

Net Sale Price
$4,324,000 

Mr. Hull’s Share
(20.17%)
($872,151)

Century Drive’s Share 
(79.83%)
$3,451,849 

Less Debt Owed to the

Romaine Trust (based 

upon scheduled principal

reductions over 5 years)

($2,953,961)

Century Drive’s Net

Distribution

$497,888 

The allocation among Century Drive members of the above-referenced Net Distribution would differ from the Century Drive members’ respective ownership interests because the Century Drive members have different debt allocations.  The allocation of the above-referenced Net Distribution among Century Drive members would be as follows:
Neuman Family LLC
Neuman Family LLC’s Interest in 

Century Drive’s Share of Sale Proceeds 
(9.2% Ownership Interest)
  $  317,570   
Less Debt Owed to Romaine Trust (3.22% of Debt)
   ($    95,118)   
Net Distribution to Neuman Family LLC
  $  222,452
  
Ms. Studebaker
Ms. Studebaker’s Interest in 

Century Drive’s Share of Sale Proceeds 
(10% Ownership Interest)
 
  $  345,185  
Less Debt Owed to Romaine Trust (10% of Debt)
 ($  295,396) 
Net Distribution to Ms. Studebaker
    $    49,789   
Summit Members
Summit Members’ Interests in 

Century Drive’s Share of Sale Proceeds 
(80.8% Aggregate Ownership Interest)
 $2,789,094  
Less Debt Owed to Romaine Trust (86.78% of Debt)
($2,563,447) 
Net Distribution to Summit Members
$  225,647   

TOTAL NET DISTRIBUTION:
$   497,888 
Ms. Studebaker estimates that, in order to maintain the Property for the next five years, at least $400,000 in capital contributions will need to be made to Century Drive.  That means that the Summit Members may need to make at least $347,120 in capital contributions (they owe approximately 86.78% of the debt of Century Drive) to recover approximately $225,647 (they are entitled to 80.8% of the profits of Century Drive).  Investing that amount of funds in order to obtain that amount of recovery does not appear to make such sense for the Debtor’s estate.

In addition, it appears that, upon any such sale of the Property, there would be very adverse tax consequences for the Debtor’s estate.  Transmitted for your review is a schedule, prepared by Ms. Studebaker, which indicates that the tax liabilities to the Debtor’s estate arising from such a sale of the Property would exceed, by an amount of approximately $73,184, the amount of the distributions to the Debtor’s estate in connection with such a sale.

Accordingly, it appears that, even assuming a very dramatic increase in value of the Property, the Summit Members’ interests in Century Drive would have no realizable value for the Debtor’s estate.  On the contrary, it appears that, in an almost best case scenario for the Debtor’s estate, the Debtor’s estate would lose almost $200,000 by holding on to the Summit Members’ interests in Century Drive, and, hence, that such interests are burdensome to the estate.

D. Disposition of Summit Members’ Interests in Century Drive.
In light of the foregoing, we request that the Trustee advise us of his intentions with respect to Century Drive.  In our view, given the cash flow problems associated with the Property, the Trustee must decide to either walk away from the Summit Members’ interests in Century Drive, or must agree to become a full member of Century Drive and thereby agree to pay the Summit Members’ shares of the capital contributions necessary to make the Property viable.  Given the imminent risk of Century Drive’s defaulting on paying its accruing obligations to the Romaine Trust, time is of the essence in this regard.  We request, therefore, that the Trustee provide to us a response within seven days from the date of this e‑mail.

As a final note, it has come to our attention that the Trustee has either ignored or rejected out of hand requests for cooperation made by the members of other limited liability companies in which the Trustee has acquired an interest from the four principals of the Debtor.  In this case, it is clearly in the interests of the Debtor’s creditors for the Trustee to provide the cooperation requested by Century Drive.  A foreclosure sale of the Property could result in the assertion of substantial claims against the Debtor’s estate.  Given the precarious state of Century Drive’s financial affairs, we suggest strongly that the Trustee act promptly to resolve these matters with Century Drive and thereby avoid the assertion of any such claims.

I look forward to hearing from you in this regard.

Robert E. Opera

REO:pbw
Enclosures
� It is my understanding that Messrs. Stevens and Neuman used the proceeds that they received from Mr. Hull to pay obligations owed to Inland Capital.  I am advised that these proceeds were supposed to have been held by them to fund future capital contributions by them.  


� The allocation of the capital contributions was based upon the Century Drive members’ respective percentages of the debts of Century Drive, as determined by their respective capital accounts.  It is my understanding that the Neuman Family LLC was not responsible for making any capital contributions.  The Neuman Family LLC is entitled to receive 7.34% of the profits of Century Drive, but is liable for only 3.22% of the debts of Century Drive (this is the case because the Neuman Family LLC invested the most cash in connection with the purchase of the Property).  The Neuman Family LLC has a positive capital account relative to the other members of Century Drive, and, therefore, it was proper to impose upon the other members of Century Drive the obligation to make the capital contributions.  Furthermore, no capital call was made on Mr. Hull.  Mr. Hull was not and is not a member of Century Drive, and, accordingly, is not liable for any capital call; also, pursuant to the TIC Agreement, Mr. Hull is not responsible for paying any of the obligations of Century Drive with respect to the Note and the Deed of Trust.


� It is my understanding that, in February 2009, Ms. Studebaker provided to Obsidian extensive financial reporting regarding the Property and regarding Century Drive.


� Transmitted for your review is an analysis, prepared by Ms. Studebaker, of the projected value of the Property in five years.  Using cap rates from 5% to 9%, and taking into account projected pay-downs of principal owed to the Romaine Trust and assumed annual increases in rents, yields values of the Property ranging from about $2.5 million to about $4.6 million.  


� The Debtor’s estate’s interest in the Neuman Family LLC, arising from Mr. Neuman’s assignment to the Trustee of Mr. Neuman’s interest in the Neuman Family LLC, does appear to have value to the estate and would not be affected by any disposition of the interests of the Summit Members as addressed herein.
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