E-MAIL TO:

DAVID AMAN
June 26, 2009

Re:
Klondike Point, LLC
David:

This e‑mail is in response to your June 23, 2009 e‑mail to me with respect to Klondike Point, LLC (“Klondike”).  I will respond, by separate e‑mail, to your comments regarding Century Drive Mobile Home Park, LLC.
By this e‑mail, we address (i) the management rights asserted by Liquidating Trustee Kevin Padrick (“Trustee”) with respect to Klondike, and (ii) the Trustee’s ignoring the offer made by Stephanie Studebaker to purchase the Trustee’s interests in Klondike.

1. Trustee’s Purported Management Rights.  By your e‑mail, on behalf of the Trustee, you provide to me a copy of a Memorandum of Action of the Members of Klondike, purporting to remove the Managers of Klondike and appointing the Trustee as the Manager of Klondike, and purporting to terminate my law firm as counsel for Klondike.  The Trustee’s actions in this regard are improper, and violate the provisions of the Operating Agreement of Klondike, as well as applicable Oregon law.
Ms. Studebaker and Barbara Tyler are the duly-appointed and acting Managers of Klondike, in accordance with the provisions of the Operating Agreement of Klondike.  Ms. Studebaker has acted as a Manger of Klondike since January 1, 2005, and Ms. Tyler has acted as a Manager of Klondike since January 1, 2009.
Klondike acknowledges that, pursuant to an order entered by the Bankruptcy Court in the Summit Chapter 11 case, Brian Stevens, Mark Neuman and Tim Larkin (collectively, “Summit Members”) transferred to the Summit estate their interests in Klondike.  The effect of the Summit Members’ transfer of their interests in Klondike is very clear:  they were able to transfer to the Summit estate only their economic interests in Klondike, and not any management rights or other rights as members of Klondike.  In this regard, please take note of the following:

a. Section 8.1 of the Operating Agreement provides that any transfer of a member’s interest in Klondike is “prohibited,” and that no member may transfer his interest in Klondike.  Section 8.3.1 of the Operating Agreement provides that the transferee of a member’s interest will not be admitted as a substitute member without the unanimous written consent of the non‑transferring members.  Such consent has not been obtained by the Trustee, and will not be given either by Ms. Studebaker or by Ms. Tyler.
b. Oregon law is clear that the Summit Members’ transfer of their interests to the Trustee allows the Trustee to have recourse only to the members’ economic interests in Klondike, and that the Trustee does not become, as a result of such transfer, a member in Klondike or obtain any right to participate in the governance of Klondike.  See, O.R.S. 63.259 (“Rights of judgment creditor against a member.  On application to a court of competent jurisdiction by any judgment creditor of a member, the court may charge the membership interest of the member with payment of the unsatisfied amount of the judgment with interest.  To the extent so charged, the judgment creditor has only the rights of an assignee of the membership interest.”).  The Trustee has no greater rights with respect to Klondike than he has under the Operating Agreement and under applicable Oregon law.  See, Butner v. United States, 440 U.S. 48 (1979).  
c. Pursuant to Section 4.2 of the Operating Agreement, a Manager for Klondike may be elected and removed by a vote of members owning not less than 60% of the ownership interests in Klondike.  By the Memorandum of Action, the Trustee asserts that he holds 63.32% of the ownership interests in Klondike, and, accordingly, that he is entitled to appoint himself as Manager.  As set forth hereinabove, pursuant to the Operating Agreement and governing Oregon law, the Trustee has no right to vote the interests that were assigned to him by the Summit Members.  However, even assuming, for the sake of argument, that the Trustee were entitled to vote the interests of the Summit Members, the Trustee still would not have the requisite votes to appoint himself as the Manager of Klondike.  While it may be correct that the Summit Members had at one point an aggregate of 63.32% of the ownership interests in Klondike, they no longer have such ownership interests.  By reason of the Summit Members’ failure to make required capital contributions, as of April 30, 2009, the Summit Members had only 58.07% of the ownership interests in Klondike, and Ms. Studebaker and Ms. Tyler had 41.93% of the ownership interests in Klondike.  Transmitted for your review is a chart, prepared by Ms. Studebaker, setting forth the ownership interest changes that occurred by reason of the Summit Members’ failure to make the required capital contributions.
Based upon the foregoing, pursuant to the Operating Agreement, the Trustee is not entitled to vote as a member of Klondike, and is not entitled to exercise any management rights under the Operating Agreement.  Governing Oregon law is consistent with this result.  Moreover, even if the Trustee had the right to participate in the governance of Klondike ‑‑ and he does not ‑‑ he does not control the percentage of ownership interests in Klondike necessary to appoint himself Manager.  The Trustee’s attempt to seize control of management of Klondike, therefore, is blatantly improper, violates the rights of the members of Klondike, and is ineffective.

2. Trustee’s Improper Disregard of Purchase Offer.  As pointed out in my June 3, 2009 letter to Leon Simson of your office, the Summit Members’ failure to make capital contributions required pursuant to Section 3.3 of the Operating Agreement constitutes a “cessation event” pursuant to Section 9.1(e) of the Operating Agreement.  Moreover, pursuant to Section 9.1(g) of the Operating Agreement, the Summit Members’ bankruptcies, as such term is defined in O.R.S. 63.001(3) (“bankruptcy” includes a member’s “seeking, consenting to or acquiescing in the appointment of a trustee, receiver or liquidator of the member or of all or any substantial part of the member’s properties”) also constitutes a cessation event.  Pursuant to Section 9.3 of the Operating Agreement, upon the occurrence of a cessation event as to a member of Klondike, the remaining members of Klondike may elect to purchase the units owned by the affected members on the terms set forth in Section 9.5 of the Operating Agreement, at 80% of the value of such units, in accordance with the valuation procedures established by Section 9.4 of the Operating Agreement.
As set forth in my June 3, 2009 e‑mail to Mr. Simson, in accordance with the provisions of Sections 9.3, 9.4 and 9.5 of the Operating Agreement, in April 2009, Ms. Studebaker sent to the Summit Members an offer to purchase their respective interests in Klondike (“Purchase Offer”).  On April 20, 2009, Ms. Studebaker’s counsel sent to Mr. Simson, by overnight mail, a copy of Purchase Offer.  By the Purchase Offer, Ms. Studebaker provided to the Trustee extensive information regarding the subject real property and regarding Klondike’s financial affairs in order to facilitate the Trustee’s ability to evaluate the fairness of the Purchase Offer.  By the Purchase Offer, Ms. Studebaker offered to purchase the Summit Members’ interests for an amount in excess of any legitimate valuation of such interests.  Ms. Studebaker’s offer is a fair offer and should be pursued by the Trustee for the benefit of the Summit creditors.
For the past several months, Ms. Studebaker has continued to act diligently, and in accordance with the provisions of the Operating Agreement, to purchase the interests of the Summit Members which have been transferred to the Trustee.  While the Trustee received Ms. Studebaker’s Purchase Offer more than two months ago, he has not bothered to even respond to her Purchase Offer.  Moreover, he has not bothered to respond substantively to my June 3, 2009 e‑mail to Mr. Simson, requesting the Trustee’s cooperation, in accordance with the provisions of the Operating Agreement, regarding the Purchase Offer.  Instead, the Trustee has chosen to employ this brazen “power play,” asserting rights to which he clearly is not entitled under the Operating Agreement or under Oregon law.  Apparently, the Trustee believes that he somehow is not required to comply with the provisions of the Operating Agreement or Oregon law.
The Trustee’s blatant disregard of the rights of the Klondike members will not be tolerated by them.  We hereby demand that the Trustee cause you to rescind your June 23, 2009 e‑mail and to acknowledge that Ms. Studebaker and Ms. Tyler continue to act as the Managers of Klondike.  We demand further that the Trustee address Ms. Studebaker’s Purchase Offer, in accordance with the requirements of the Operating Agreement.  If the Trustee does not respond to this e‑mail by July 2, 2009, Klondike will consider pursuing all appropriate remedies against the Trustee.  The Trustee then will have an opportunity to explain to the Bankruptcy Court why he apparently is intent on exceeding his duties as a trustee and on ignoring opportunities to maximize the value of estate assets, to the detriment of the Summit creditors, and to justify to the Bankruptcy Court and to the Summit creditors the value of his services in this regard.
Robert E. Opera

REO:pbw
� I recall that, when the issue of the Trustee’s rights and remedies, as the transferee of the Summit Members’ interests, was raised before the Bankruptcy Court at the April 30, 2009 hearing on the Trustee’s motion to expedite the hearing on his summary judgment motion, the Bankruptcy Court acknowledged, in clear and unequivocal terms, the validity of Klondike’s position regarding the limited rights obtained by the Trustee as a result of such transfer.  The Trustee’s acts, then, are directly inconsistent with the Bankruptcy Court’s comments.
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